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Welcome to the latest edition of Piper Alderman’s e-Bulletin.   
Read our accessible and informative summaries of recent significant  
legal developments.

A timely warning about 
corporate disclosure and 
misleading conduct

Anne Freeman and James Parkin look at 
the recent decision by the Full Federal 
Court where the appeal in ASIC v 

Fortescue Metals Group Ltd was upheld.

Improving accountability:  
Draft legislation to give 
shareholders unprecedented 
power over the remuneration  
of company executives

Garrett Williams discusses the proposed amendments.

 
 

The Personal Property  
Securities Act – a slight delay 
before takeoff
Craig Wappett provides an update  
on the deferment of PPS start and  
some key amendments.

When is a deed a deed?

Nick Prove looks at the case  
of 400 George Street (Qld)  
Pty Ltd v BG International Ltd 
which highlights important  
issues relating to the critical 

distinction of deeds versus contracts.

What is in a name? 
Unconscionability  
by silence

Tom Griffith reviews a  
case that considers whether  

silence may constitute unconscionable conduct.

 
 

Directors beware:  
Increased penalties  
under new OH&S laws
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ASIC’s Allegations

ASIC claimed the public announcements 
by FMGL overstated the substance 
and effect of the agreements (for the 
proposed developments) with the 
Chinese companies as they did not 
contain agreed terms as to price, scope 
or scheduling. This resulted in the markets 
and investors being misled as to the true 
status of the framework agreements (until 
the true content of the agreements was 
disclosed six months later).

ASIC also claimed that FMGL failed to 
act in accordance with the continuous 
disclosure obligations under the Act by 
failing to accurately disclose the contents 
of the agreements and by failing to amend 
the misleading information provided in the 
announcements.

ASIC alleged that Mr Forrest knew of the 
disparity between what was represented 
to the public and what was actually 
contained in the framework agreements 
and that this contributed to the imposition 
of a pecuniary penalty on FMGL. ASIC 
asserted that Mr Forrest was knowingly 
involved in FMGL’s alleged contraventions 
and breached his duty of care and 
diligence (as a director of the company) 
by failing to ensure that FMGL complied 
with the continuous disclosure provisions. 

Australian Securities and Investments 
Commission (ASIC) appealed because the 
case raised important issues concerning:

• A listed entity’s obligations to disclose 
information under the continuous 
disclosure provisions of the Australian 
Stock Exchange (ASX) Listing Rules 
and the Corporations Act, 2001 (Cth) 
(Act).

• The operation of the misleading 
and deceptive conduct provisions 
of the Act, particularly statements 
concerning the contents, effect 
or enforceability of commercial 
agreements

• The role and duties of directors 
and officers in making statements 
to the ASX and the investing public, 
particularly those concerning the 
contents, effect or enforceability of 
commercial agreements.

By way of summary, the Full Court found 
that:

• Fortescue Metals Group  
Limited (FMGL) engaged in conduct 
which was, or was likely to be, 
misleading or deceptive and breached 
its continuous disclosure obligations

• Mr Forrest was knowingly involved 
in FMGL’s contravention of its 
continuous disclosure obligations  
and also breached his duty of care 
and diligence to FMGL.

The Facts

The original proceedings arose out of 
information disclosed to the market by 
FMGL concerning certain framework 
agreements between FMGL and three major 
state-owned Chinese companies. These 
agreements related to the development of 
a mine and associated infrastructure for the 
mining and export of iron ore in Western 
Australia’s Pilbara region.

The agreements clearly demonstrated 
the parties’ intentions to create particular 
binding obligations but a number of matters 
were left open for future negotiation 
between the parties.

In the period 23 August 2004 to  
1 March 2005, FMGL disclosed a series of 
announcements, media releases and investor 
presentations to the ASX concerning the 
nature of the framework agreements, in a 
bid to comply with its continuous disclosure 
obligations under the relevant legislation. 
The major focus of the announcements was 
that FMGL had executed binding agreements 
with the Chinese companies to complete the 
proposed developments and to disclose the 
operation of the agreements.

ASIC v Fortescue Metals Group Ltd: A timely warning 
about corporate disclosure and misleading conduct
Dispute Resolution Lawyer, James Parkin and Partner, Anne Freeman discuss the  
recent decision of the Full Federal Court in which it upheld an appeal by ASIC  
against the Federal Court’s decision in which ASIC’s application against Fortescue 
Metals Group Limited and its Chairman and CEO, Mr Andrew Forrest had been 
dismissed. 
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In Mr Forrest’s defence, it was argued that 
he took all steps that were reasonable in 
the circumstances to ensure that FMGL 
complied with its obligations and, after 
doing so, he believed on reasonable 
grounds that FMGL was so complying. 

The Court found that the defence was 
not available to Mr Forrest. Despite 
seeking legal advice after the misleading 
statements were disclosed to the 
public, there was nothing to suggest 
that he took steps to ensure that the 
framework agreements were, in law, 
binding agreements before their content 
was made public by FMGL. Also, ASIC 
was able to show that Mr Forrest’s own 
communications were inconsistent with a 
belief on his part that FMGL had made a 
binding agreement for the construction of 
the infrastructure for the Project. 

Conclusion

The matter has been remitted to the 
Federal Court for the imposition of 
penalty upon FMGL and Mr Forrest.

In light of this unanimous decision of the 
Full Federal Court, companies and their 
directors should ensure they are vigilant in 
making announcements to the market and 
the public. The decision reinforces the 
judicial position regarding the significance 
of continuous disclosure, which maintains 
confidence and integrity within the 
market.

Was the relevant conduct 
misleading or deceptive?

ASIC made the following submissions 
regarding the misleading statements made 
by FMGL, with which the Court ultimately 
agreed:

• A statement of the terms of each 
of the framework agreements, 
or of their legal effect was likely 
to influence investors in deciding 
whether to acquire or dispose of 
shares in FMGL

• Alternatively, once investors had 
been told that FMGL had made 
binding agreements with the 
Chinese contractors to build, finance 
and transfer the infrastructure, 
information that these statements 
were in error was likely to influence 
investors in deciding whether to 
acquire or dispose of shares in FMGL.

The Court focused on what reasonable 
members of the investing public would 
have ordinarily understood from the 
various announcements made by FMGL, 
in deciding whether the relevant conduct 
of FMGL was misleading or deceptive, or 
likely to mislead or deceive.

The Court held that the various 
statements made by FMGL would not 
have been perceived as statements of 
opinion. The Court was of the view 
that the statements suggested, without 
doubt, that the Chinese companies had 
assumed legally enforceable obligations 
to build the infrastructure. They would 
have been understood as conveying the 
historical fact that agreements containing 
terms accurately summarised in the 
announcements had been made between 
the parties.

Continuous Disclosure Obligations

In light of the Court’s finding that the 
framework agreements were not binding 
on the parties, the Court held that FMGL’s 
contravention of the continuous disclosure 
obligations was a failure to disclose the 
actual terms or accurately portray the nature 
of the framework agreements.

Following the disclosure to the market of 
misleading information, FMGL was under an 
obligation to provide the information that 
reflected the true position, which would 
have amended the misleading statements 
pursuant to the Act. 

The Court considered that the legislation 
does not, in terms, impose an obligation 
upon FMGL to correct information already 
provided to the ASX. The focus of the 
provision is upon the continuing notification 
of information. The fact that the later 
provision of information may, in its effect, 
correct a misstatement in a notification 
made earlier, is merely a consequence of 
compliance (with the legislation).

Mr Forrest’s Duties as a Director

The Court held that Mr Forrest did not take 
all reasonable steps to ensure compliance 
with FMGL’s disclosure obligations and 
therefore breached his duty of care and 
diligence in his position as a director of the 
company.

The Court found that Mr Forrest was 
knowingly involved in the relevant events 
giving rise to FMGL’s announcements to 
the public which were, or were likely to be, 
misleading or deceptive. The Court held 
that Mr Forrest was aware of the terms of 
the framework agreements; and it could 
reasonably be inferred that he knew of 
the discrepancy between those terms and 
FMGL’s representations about them. 

For further information contact:

Anne Freeman, Partner 
afreeman@piperalderman.com.au

James Parkin, Lawyer 
jeparkin@piperalderman.com.au
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Improving accountability: Draft legislation to  
give shareholders unprecedented power over  
the remuneration of company executives
On 23 February 2011, a Bill was introduced into the house of representatives  
in a bid to curb excessive and inappropriate remuneration practices by company 
executives. Dispute Resolution Lawyer, Garrett Williams, discusses the proposed 
amendments.  

Introduction

The Parliamentary Secretary to the 
Treasurer recently released the 
Corporations Amendment (Improving 
Accountability on Director and Executive 
Remuneration) Bill 2011 (Bill) containing 
measures to strengthen the regulatory 
framework relating to the remuneration 
of company directors and executives.

The Bill provides shareholders with 
the power to hold company directors 
accountable for their decisions relating 
to executive remuneration, to eradicate 
possible conflicts of interest in the 
decision-making process, and to increase 
transparency and accountability in 
remuneration matters. 

The Bill

The key changes proposed by 
the Bill, most of which arise from 
recommendations made by the 
Productivity Commission, are set out 
below (see page 5 for a summary  
of the current law):

‘Two-strikes and re-election’ 

• Under the new law, a ‘two-strike’ 
process will be introduced in relation 
to the non-binding vote on the 
remuneration report. 

• The first ‘strike’ occurs where a 
company’s remuneration report 
receives a ‘no’ vote of 25 per cent or 
more. If this happens, the company’s 
subsequent remuneration report must 
provide an explanation on whether 
shareholders’ concerns have been 
addressed, and either how they have, 
or why they have not, been taken into 
account.

• The second ‘strike’ occurs if the 
subsequent remuneration report 
receives a ‘no’ vote of 25 per cent or 
more. If this happens, shareholders 
will vote at the same meeting as to 
whether or not the directors will need 
to stand for re-election within 90 days 
(Spill Resolution). If the Spill Resolution 
passes with 50 per cent or more of 
eligible votes cast, then the directors 
will stand for re-election within 90 days 
(Spill Meeting). 

Remuneration consultants 

• The proposed law requires companies 
which are considered disclosing entities 
to disclose details of their use of 
remuneration consultants. 

• Moreover, remuneration consultants 
must be engaged by non-executive 
directors, and must report to non-
directors or the remuneration 
committee, rather than company 
executives. 

Prohibiting KMP from voting

• The Bill prohibits Key Management 
Personnel (KMP), and their closely 
related parties, that hold shares  
from voting on matters regarding 
their own remuneration, as part of 
the non-binding vote (see page  
5 for a definition of KMP).

• The Bill also prohibits KMP from 
voting undirected proxies on all 
remuneration related resolutions. 

Prohibiting hedging of incentive remuneration

• The new law prohibits KMP, and 
closely related parties, from entering 
into an arrangement that has the 
effect of limiting the KMP’s exposure 
to risk relating to an element of his or 
her conditional remuneration. 

• For example, where a director 
receives equity-based remuneration 
(such as shares and options) that is 
subject to disposal restrictions, the 
equity award remains ‘at risk’ until it 
vests. The director cannot mitigate 
his or her personal financial interest 
in the company’s success by entering 
into transactions (such as hedging 
contracts) which transfer the risk 
of fluctuation in the value of the 
securities to another.
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• The Government proposes to set 
out a non-exhaustive list of examples 
in the Regulations that would, and 
would not, be considered to be in 
breach of this provision. 

No vacancy rule

• The Bill requires public companies 
to obtain member approval for a 
declaration that there are no vacant 
board positions, in circumstances 
where the number of board positions 
filled be less than the maximum 
number specified in the company’s 
constitution. 

Cherry picking

• Under the new law, proxy holders 
will be required to cast all of their 
directed proxies on all resolutions. 

Simplification of remuneration disclosure 
requirements 

• Measures to simplify remuneration 
reporting have also been 
introduced. The Bill proposes 
to confine the disclosure in the 
remuneration report to the KMPs for 
a consolidated entity, or the company 
if consolidated financial statements 
are not required.

Conclusion

As expressed in a number of the 
submissions made to the Australian 
Government (submissions closed  
20 January 2011), there are many 
instances where these rules are seen  
to give shareholders unprecedented  
and, arguably, unnecessary powers.  
For example, there is a strong risk  
that the ‘two-strikes’ rule may be  
used strategically by major shareholders 
to spill a board of directors, instead of 
being used genuinely for the disapproval 
of executive remuneration. 

The Bill is due to come into effect on  
 July 2011. 

Watch this space for further updates.

Definition of  
‘Key Management Personnel’:

‘Key Management Personnel’ is defined 
in the Australian Accounting Standard as 
persons having authority and responsibility 
for planning, directing and controlling 
the activities of the entity, directly or 
indirectly, including any director (whether 
executive or otherwise) of that entity.

Summary of the current law 
as it relates to the proposed 
amendments:

‘Two-strikes and re-election’ 

• Under the Corporations Act 2001 
(Cth) (Act) no consequences are 
provided for where a board proceeds 
with its remuneration policies despite 
a negative shareholder vote. 

Remuneration consultants 

• Under current law, there is no 
requirement on companies to 
disclose any details relating to the use 
of remuneration consultants. 

• Furthermore, there is no requirement 
for remuneration consultants to be 
engaged by, and their advice provided 
directly to, non-executive directors 
or the remuneration committee. 

Prohibiting KMP from voting

• Pursuant to current law, KMP can 
participate in the non-binding vote, 
including by exercising undirected 
proxies. 

• Prohibiting hedging of incentive 
remuneration

• While KMP are permitted to hedge 
their exposure to remuneration, 
companies are nevertheless required 
to disclose their hedging policy in the 
annual report.

No vacancy rule

• There is no equivalent to this 
provision under the current Act. 

Cherry picking

• As per existing law, proxy holders, 
other than the Chair, are not 
required to cast all of their directed 
proxies on all resolutions, but instead 
may be selective as to which proxies 
to cast.

Simplification of remuneration  
disclosure requirements

• Under section 300A of the Act, 
companies are required to disclose 
remuneration details of the KMPs 
and the five most highly remunerated 
officers (if different) in relation 
to both the parent entity and the 
consolidated entity. 

For further information contact:

Garrett Williams, Lawyer 
gwilliams@piperalderman.com.au
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A recent decision at COAG now  
means that the Personal Property Securities 
Act 2009 (Cth) (PPSA) and the new 
PPS Register will ‘go live’ from October 
2011. Consequential amendments to 
Commonwealth, State and Territory 
legislation will also apply from October 
2011.

The final set of amendments to the PPSA 
and other Commonwealth legislation have 
now been introduced into parliament in 
the form of the Personal Property Securities 
(Corporations and Other Amendments) Bill 
2011 (Amending Bill). The Amending 
Bill amends both the PPSA and the 
Corporations Act 2001 (Cth) and addresses 
some of the concerns which have been 
raised by stakeholders in relation to these 
reforms.

The key points in the Amending Bill 
include:

• The definition of ‘security interest’ 
in section 12 of the PPSA will refer 
to “an interest in personal 
property” rather than “an 
interest in relation to personal 
property”. This should provide 
greater certainty around the meaning 
of this key concept and is consistent 
with the drafting approach in the 
comparable New Zealand and 
Canadian legislation.

• A security interest in an ADI account 
can only be perfected by control 
when the secured party is the ADI.   
However, other secured parties can 
‘control’ an ADI account for the 
purposes of Part 9.5 of the PPSA which 
is relevant to whether a secured party 
has a ‘circulating security interest’ 
under the Corporations Act. An ADI 
with a perfected security interest in 
an ADI account with that ADI will 
have priority over any other perfected 
security interest in that ADI account 
unless this position is varied by a priority 
agreement.

• The extinguishment rule in section 44 of 
the PPSA for serial numbered property 
will not apply during the 24 month 
transition period to migrated security 
interests in motor vehicles and certain 
watercraft. Similarly, the extinguishment 
rule in section 52 of the PPSA will not 
apply to transitional security interests 
that receive temporary perfection for 
the 24 month transition period.

• Subject to contracting out when 
permitted, when the grantor of a 
security interest is a company, the 
enforcement provisions in chapter  
4 of the PPSA will apply to controllers 
who are not receivers or receivers  
and managers.

• A new priority rule for continuously 
perfected transitional security 
interests over other security interests 
perfected by control.

• If a grantor grants a security interest 
by a transfer of an account or chattel 
paper, the account or chattel paper 
is not a ‘circulating asset’ for the 
purposes of Part 9.5 of the PPSA. 
This means transferred accounts 
cannot be ‘circulating security 
interests’ under the Corporations 
Act. The Bill does not distinguish 
between legal and equitable transfers.

• The right of a secured party to 
appoint or veto the appointment of 
an administrator under an transitional 
security interest will not be affected.

• The liability of receivers and the 
ability of administrators to avoid 
liability for transactions entered 
into by the company before their 
appointment will not change.

The Personal Property Securities Act 
– a slight delay before takeoff
The Personal Property Securities Act 2009 (Cth) will now apply from a date to be 
set in October 2011. At its recent meeting the Council of Australian Governments 
agreed to defer the registration commencement time from the original target of 
May this year. Corporate Partner, Craig Wappett provides an update.

For further information contact:

Craig Wappett, Partner 
cwappett@piperalderman.com.au
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400 George Street (Qld) Pty Ltd v BG International Ltd: 
When is a deed a deed?
Property and Projects Senior Associate, Nick Prove examines a case which  
highlights the critical distinction in characterising an agreement as a deed or a  
contract, and the importance of communication between parties regarding which  
form of instrument they intend, as well as their conduct in order to be bound.

Background

400 George Street (Qld) Pty Ltd (400 
George) were the owners and developers 
of an office high rise in Brisbane. They 
had entered into a Heads of Agreement 
with BG International Ltd (BG) to lease 
4 floors, with a right of first refusal for a 
fifth. This document stated that ‘No legally 
binding agreement is made by this offer. 
All documentation is subject to a mutually 
agreed legal document by both parties’. 

Five months later an Agreement for Lease 
was exchanged between the parties. The 
execution section of the Agreement for 
Lease stated it was ‘executed as a deed’ 
and that the signatory ‘signed, sealed and 
delivered’ the document. Another clause 
started with ‘by executing this deed’.

The fact that the document may have 
been deed as opposed to a contract, 
was fundamental. A deed is enforceable 
despite the lack of valuable consideration 
in the agreement, unlike a contract. 
Further, a party becomes legally bound by 
a deed when they themselves sign, seal, 
and deliver the document, in contrast to 
a contract which becomes binding when 
both parties execute.

This second distinction became very 
important in this case. The Agreement for 
Lease was sent to the intended lessee, BG, 
and executed and returned to 400 George. 
There were some delays with 400 George 
having all of its relevant signatories execute, 
and BG sought to withdraw their ‘offer 
to lease’, contending they were not yet 
bound as they had not been notified of 400 
George’s acceptance. 400 George asserted 
the document was a deed that BG has 
signed, sealed and delivered and hence they 
were bound from that time.

At first instance

At trial Justice McMurdo placed much 
emphasis on the circumstances surrounding 
the negotiations, particularly the statement 
in the Heads of Agreement that All 
documentation is subject to a mutually agreed 
legal document by both parties. He found that 
despite the wording of the Agreement to 
Lease, the overall intention of the parties 
was that these documents should not be 
deeds, but were contracts that would only 
binding the parties when mutually agreed 
to. Therefore BG was entitled to withdraw 
when they did and were not bound by the 
Agreement to Lease. 400 George appealed 
the decision to the Court of Appeal.

On appeal

The Court of Appeal also considered the 
overall intention of the parties. However, 
the Court found that the statements in 
the document: .. executed as a deed….
signed, sealed and delivered…..by executing 
this deed..,  unequivocally expressed the 
intention that the document was a deed. 
Various circumstances suggesting the 
opposite intention could not overwhelm 
the strength of these statements. The 
Court was satisfied there were practical 
reasons for the parties to execute the 
document as a deed, and noted that when 
interpreting commercial documents the 
language of the parties requires attention.

Having found that the document was a 
deed, the Court turned its consideration 
to whether BG had become bound, that 
is, whether BG had signed, sealed and 
delivered the deed. Two points should be 
noted regarding the phrase ‘signed, sealed, 
and delivered’. Firstly, the Corporations 
Act 2001 contains provisions allowing a 
company to execute documents, including 
a deed, without a seal. Secondly ‘delivered’ 
does not describe physical delivery of 
the document, nor does execution alone 
constitute delivery. Rather, under the 
Property Law Act 1974 (Qld) it means 
‘the intention to be legally bound either 
immediately or subject to fulfilment of a 
condition’. Hence what acts constitute 
delivery depends on the circumstances.
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The court found that in these 
circumstances, BG had expressed its 
intention in the Heads of Agreement 
to be bound at the time there was 
a ‘mutually agreed legal document’. 
Therefore delivery had not occurred until 
400 George mutually agreed by executing 
the documents. In addition, 400 George’s 
behaviour was not consistent with an 
intention that BG had been immediately 
bound. The Agreement to Lease 
contained requirements that BG obtain 
and deliver to another party a bond 
within a week of the ‘Agreement Date’. 
In the some 5-6 weeks from the time 
BG executed and returned the executed 
agreement this bond was neither provided 
nor requested by 400 George. This is a 
somewhat confusing situation as it meant 
that BG’s delivery of the deed was more 
dependent on the actions of 400 George 
rather the action of BG itself.

Ultimately BG were not legally bound at 
the time of their withdrawal, and were 
entitled to do so. Therefore, despite 
having successfully appealed on the point 
that the document was a deed, 400 
George were unsuccessful in gaining a 
remedy against BG.

Points to consider

In this case there was uncertainty for the 
parties regarding the legal effects of their 
own, and each other’s actions. It stresses 
the importance of effective communication 
between parties and their legal 
representatives, and between the parties’ 
legal representatives themselves, when 
agreeing on the appropriate legal instrument 
with which to undertake commercial 
transactions.

More specifically, despite the non-binding 
nature of a subject to mutual agreement/
contract arrangement that may be in 
place, any variation from that agreement 
should be explicitly communicated. Ideally 
this communication should be in formal 
correspondence between the parties, as 
the form of the final document alone may 
not be enough to clearly specify the type of 
instrument, or how that instrument is intend 
to take effect.

For further information contact:

Nick Prove, Senior Associate 
nprove@piperalderman.com.au
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What is in a name? Unconscionability by silence
Dispute Resolution Partner, Tom Griffith reviews a recent decision of the Supreme  
Court of Victoria (Horesh v Sephardi Association of Victoria & Ors) concerning the  
naming rights to a synagogue in Melbourne. The case is one of the latest in a long  
line where Courts have considered the question of whether, and in what circumstances, 
silence may constitute unconscionable conduct.

The Sephardi Association of Victoria 
(SAV) owned land and established a 
synagogue to cater for the religious 
needs of the SAV congregation, first at 
East Malvern and then at St Kilda. The 
synagogue at East Malvern was named 
“The Sassoon Yehuda Synagogue”. 
Sassoon Yehuda’s son Albert Yehuda 
(Mr Yehuda) entered into a series of 
agreements in respect of the name of  
the synagogue pursuant to which 
Mr Yehuda provided various financial 
benefits to the synagogue.

A proposal was put forward in 2002 to 
extend and redevelop the premises on 
which the synagogue was located and to 
erect a hall adjacent to the synagogue.  
A fundraising initiative was launched 
for the proposed new building, and a 
brochure was prepared. Included in the 
brochure were proposals whereby in 
exchange for donating funds, donors 
could obtain the naming rights to specific 
parts of the new building. Mr Yehuda 
passed away on 4 July 2007. Mr Yehuda’s 
executor considered that Mr Yehuda 
had secured rights of exclusivity to name 
certain parts of the premises on which  
the synagogue was located.

A dispute arose in mid-2009 when  
Mr Yehuda’s executor Mr Dan Horesh, a 
solicitor and Mr Yehuda’s nephew, became 
aware that the words “Lyndi and Rodney 
Adler Shepardi Centre” were inscribed 
over the front entrance to the extended 
premises. Mr Horesh sued for breach of 
contract.

The Court dismissed the contractual  
claim. As part of the case, however, 
Mr Horesh alleged that there had been  
a wilful misrepresentation by silence in 
respect of the naming rights.

The Court summarised the law as follows:

“In an action of deceit the plaintiff must 
establish actual fraud and because fraud 
is such a serious allegation the need to 
satisfy each element has always been strictly 
enforced.

Clear or cogent proof is necessary reflecting 
a judicial approach that a Court should not 
lightly make a finding that, on the balance 
of probabilities, a party to civil litigation has 
been guilty of such conduct.

Further, the Courts require accurate 
specification by the plaintiff of 
representations said to be false…

While the actions of the defendant, 
not just his or her words, may convey a 
representation capable of sustaining a 
claim for deceit, mere silence, however 
morally wrong, will not give rise to the 
tort of deceit unless there is a legal or 
equitable duty to speak and disclose the 
true facts…

The general law approach is that between 
parties dealing at arm’s length, the failure 
by one party to disclose to the other 
that the transaction is not as the other 
would believe in the circumstances does 
not give rise to a representation capable 
of founding an action in deceit. In an 
arm’s length transaction in a commercial 
situation, it is recognised that the parties 
will have conflicting interests. However, an 
exception is where the misapprehension is 
caused by the false utterances of the other 
party where that party does not take steps 
to correct the misapprehension before it is 
relied upon by the other party.”
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The Court decided that in order for a 
claim for deceit based on representation 
by silence to succeed, Mr Horesh 
would have needed to have established 
that officers of the SAV made the 
representations alleged against them and 
that they knew Mr Horesh had relied 
upon them. Mere silence, however 
morally wrong, would not support an 
action for deceit unless there was a legal 
or equitable duty to speak and to disclose 
the true facts. In the circumstances of the 
case the Court found that the plaintiff 
had failed to make out the allegation. The 
Court concluded first that the plaintiff 
failed to establish that the officers of the 
SAV made the relevant representation 
and secondly the plaintiff failed to prove 
that the SAV’s intention changed in any 
material respect prior to the statements 
that its officers had made being materially 
relied upon by Mr Horesh.

For further information contact:

Tom Griffith, Partner 
tgriffith@piperalderman.com.au



[ P U B L I C A T I O N  N A M E ]

Important Disclaimer: The material contained in this publication is comment of a general nature only and is not and nor is it intended to be advice on any specific professional matter. In that the effectiveness 
or accuracy of any professional advice depends upon the particular circumstances of each case, neither the firm nor any individual author accepts any responsibility whatsoever for any acts or omissions 
resulting from reliance upon the content of any articles. Before acting on the basis of any material contained in this publication, we recommend that you consult your professional adviser. PB007 0311

Contact us
 
Sydney
Level 23
Governor Macquarie Tower
1 Farrer Place 
Sydney NSW 2000
DX 10216, Sydney Stock Exchange
t + 61 2 9253 9999
f + 61 2 9253 9900

Melbourne
Level 24
385 Bourke Street
Melbourne VIC 3000
GPO Box 2105
Melbourne VIC 3001
DX 30829, Collins Street
t + 61 3 8665 5555
f + 61 3 8665 5500

Brisbane
Level 9
239 George Street
Brisbane QLD 4000
GPO Box 3134
Brisbane QLD 4001
DX 105, Brisbane
t + 61 7 3220 7777
f + 61 7 3220 7700

Adelaide
167 Flinders Street
Adelaide SA 5000
GPO Box 65
Adelaide SA 5001
DX 102, Adelaide
t + 61 8 8205 3333
f + 61 8 8205 3300

enquiries@piperalderman.com.au
www.piperalderman.com.au

On 1 January 2012 the new national 
Work Health and Safety Act takes effect. 
The Act requires all company directors 
to exercise ‘due diligence’ to ensure that 
their organisations comply with all of their 
health and safety obligations.

The penalties for directors failing to 
comply with the new Act have increased 
significantly, to a maximum of $600,000 
and up to five years imprisonment. 
Directors are personally liable for the 
penalties. Further their organisations may 
be liable to separate, and larger, penalties.

It is now vital for directors of companies 
of all sizes to understand their obligations 
and ensure that their companies are 
compliant prior to the new Act coming 
into effect. Our team of specialist OH&S 
lawyers can help. 

Directors beware: 

Increased penalties under new OH&S laws

For further information contact:

Mark Waters, Partner 
mwaters@piperalderman.com.au

Erin McCarthy, Partner 
emccarthy@piperalderman.com.au

Sharlene Wellard, Partner 
swellard@piperalderman.com.au


